ISSN: 2582-6433 O]y 0]

INTERNATIONAL 5t
JOURNAL FOR
LEGAL




www.ijlra.com
Volume 2 Issue 7| June 2023 ISSN: 2582-6433

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Managing Editor of IJLRA. The views
expressed in this publication are purely personal opinions ofthe authors and do not
reflect the views of the Editorial Team of IJLRA.

Though every effort has been made to ensure that the information in Volume 2
Issue 7 is accurate and appropriately cited/referenced, neither the Editorial Board
nor IJLRA shall be held liable or responsible in any manner whatsever for any
consequences for any action taken by anyone on the basis of information in the

Journal.

Copyright © International Journal for Legal Research & Analysis


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7] June 2023

EDITORIAL TEAM

EDITORS

Technology, Lakshmangarh, Sikar

Megha Middha

ISSN: 2582-6433

Megha Middha, Assistant Professor of Law in Mody University of Science and

Megha Middha, is working as an Assistant Professor of Law in Mody University of
Science and Technology, Lakshmangarh, Sikar (Rajasthan). She has an experience
in the teaching of almost 3 years. She has completed her graduation in BBA LL.B
(H) from Amity University, Rajasthan (Gold Medalist) and did her post-graduation
(LL.M in Business Laws) from NLSIU, Bengaluru. Currently, she is enrolled in a
Ph.D. course in the Department of Law at Mohanlal Sukhadia University, Udaipur

(Rajasthan). She wishes to excel in academics and research and contribute as much

as she can to society. Through her interactions with the students, she tries to inculcate a sense of deep thinking

power in her students and enlighten and guide them to the fact how they can bring a change to the society

Dr. Samrat Datta

Dr. Samrat Datta Seedling School of Law and Governance, Jaipur
National University, Jaipur. Dr. Samrat Datta is currently associated with
Seedling School of Law and Governance, Jaipur National University,
Jaipur. Dr. Datta has completed his graduation i.e., B.A.LL.B. from Law
College Dehradun, Hemvati Nandan Bahuguna Garhwal University,
Srinagar, Uttarakhand. He is an alumnus of KIIT University, Bhubaneswar
where he pursued his post-graduation (LL.M.) in Criminal Law and
subsequently completed his Ph.D. in Police Law and Information
Technology from the Pacific Academy of Higher Education and Research
University, Udaipur in 2020. His area of interest and research is Criminal
and Police Law. Dr. Datta has a teaching experience of 7 years in various

law schools across North India and has held administrative positions like

Academic Coordinator, Centre Superintendent for Examinations, Deputy Controller of Examinations, Member of the

Proctorial Board

Page | 2


http://www.ijlra.com/

www.ijlra.com .
Volume2 Issue7|June 2023 ISSN: 2582-6433

Dr. Namita Jain
Head & Associate Professor

School of Law, JECRC University, Jaipur Ph.D. (Commercial Law) LL.M., UGC -
NET Post Graduation Diploma in Taxation law and Practice, Bachelor of Commerce.
Teaching Experience: 12 years, AWARDS AND RECOGNITION of Dr. Namita Jain
are - ICF Global Excellence Award 2020 in the category of educationalist by | Can
Foundation, India.India Women Empowerment Award in the category of “Emerging
Excellence in Academics by Prime Time & Utkrisht Bharat Foundation, New
Delhi.(2020). Conferred in FL Book of Top 21 Record Holders in the category of
education by Fashion Lifestyle Magazine, New Delhi. (2020).Certificate of

Appreciation for organizing and managing the Professional Development Training

Program on IPR in Collaboration with Trade Innovations Services, Jaipur on March
14th, 2019

Mrs.S.Kalpana

Assistant professor of Law
Mrs.S.Kalpana, presently Assistant professor of Law, VelTech Rangarajan Dr. Sagunthala R & D

Institute of Science and Technology, Avadi.Formerly Assistant professor of Law,Vels University in
the year 2019 to 2020, Worked as Guest Faculty, Chennai Dr.Ambedkar Law College, Pudupakkam.
Published one book. Published 8Articles in various reputed Law Journals. Conducted 1Moot court
competition and participated in nearly 80 National and International seminars and webinars
conducted on various subjects of Law. Did ML in Criminal Law and Criminal Justice
Administration.10 paper presentations in various National and International seminars. Attended

more than 10 FDP programs. Ph.D. in Law pursuing.

Avinash Kumar

Avinash Kumar has completed his Ph.D. in International Investment Law from the
Dept. of Law & Governance, Central University of South Bihar. His research work is
on “International Investment Agreement and State's right to regulate Foreign

Investment." He qualified UGC-NET and has been selected for the prestigious ICSSR

Doctoral Fellowship.He is an alumnus of the Faculty of Law, University of Delhi.

-~ -

Formerly he has been elected as Students Union President of Law Centre-1, University

? of Delhi.Moreover, he completed his LL.M. from the University of Delhi (2014-16),
dissertation on "Cross-border Merger & Acquisition”; LL.B. from the University of

Delhi (2011-14), and B.A. (Hons.) from Maharaja Agrasen College, University of

Delhi. He has also obtained P.G. Diploma in IPR from the Indian Society of

International Law, New Delhi.He has qualified UGC — NET examination and has been

awarded ICSSR — Doctoral Fellowship. He has published six-plus articles and presented 9 plus papers in national and
international seminars/conferences. He participated in several workshops on research methodology and teaching and

learning.

Page | 3


http://www.ijlra.com/

www.ijlra.com .
Volume2 Issue 7| June 2023 ISSN: 2582-6433

ABOUT U

INTERNATIONAL JOURNAL FOR LEGAL RESEARCH & ANLAYSIS ISSN

2582-6433 is an Online Journal is Monthly, Peer Review, Academic Journal,
Published online, that seeks to provide an interactive platform for the publication of
Short Articles, Long Articles, Book Review, Case Comments, Research Papers,
Essay in the field of Law & Multidisciplinary issue. Our aim is to upgrade the level
of interaction and discourse about contemporary issues of law. We are eager to
become a highly cited academic publication, through quality contributions from
students, academics, professionals from the industry, the bar and the bench.
INTERNATIONAL JOURNAL FOR LEGAL RESEARCH & ANALYSIS ISSN
2582-6433 welcomes contributions from all legal branches, as long as the work is

original, unpublished and is in consonance with the submission guidelines.

Page | 4


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| June 2023

"NAVIGATING THE TRADEMARK
MAZE: ISSUES AND CHALLENGES IN
INDIAN LAW™

AUTHORED BY -JATIN SETIA & DR SHEEBA AHAD

ISSN: 2582-6433

ABSTRACT

The rights of trademark owners and the efficiency of the legal framework are both impacted by a

variety of issues and challenges that arise in India’s trademark law. The proliferation of counterfeit
goods, the sluggish pace of trademark registration, inadequate enforcement of trademark rights,

and the requirement for greater legal clarity are some of the primary issues and challenges.

With counterfeit goods flooding the market and infringing on the rights of legitimate trademark
owners, counterfeit goods have emerged as a significant issue in India. Businesses have lost a lot
of money as a result of this, and consumers have less faith in the authenticity of products.

In India, trademark registration takes a long time and frequently calls for a lot of time and money.
Businesses seeking to safeguard their trademarks may find this to be a deterrent and may

experience delays in enforcing their rights.

Implementation of brand name privileges in India stays a test, with frail lawful securities and
restricted assets for requirement organizations. A culture of infringement has developed as a result,
with many businesses believing they can disregard trademark laws without consequence.

Last but not least, the legal framework for trademarks in India needs to be more clear. Businesses
may find it challenging to navigate the legal landscape due to the lack of clarity surrounding key
concepts like well-known trademarks, the scope of protection, and the remedies available to

trademark owners.

A multi-pronged strategy will be required to address these issues. These strategies will include
increasing resources for enforcement agencies, improving the trademark registration procedure,

and updating the legal framework to provide trademark owners with greater clarity and protection.
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INTRODUCTION

Trademark law is an important part of intellectual property law because it protects trademarks and
stops people or businesses from using their branding without permission. Trademark law in India
has changed over time to keep up with changing business practices and new problems. However,
despite the legal framework, trademark law in India is impacted by a number of issues and
obstacles that affect trademark owners' rights and the protection of their trademarks. In this
context, it is essential to examine the trademark law issues and challenges in India, comprehend
their implications, and investigate potential solutions. Because it has the potential to affect the
economic growth and competitiveness of businesses in India, this topic is of significant

importance to businesses, legal professionals, and policymakers.

India has become a global trade and commerce hub in recent years, and a growing number of
businesses are investing there. The significance of trademark protection has increased with the
number of Indian businesses. Trademarks can be a useful asset for businesses because they help
to establish a brand's identity, reputation, and consumer trust. However, businesses wishing to
safeguard their trademarks face significant obstacles due to the prevalence of counterfeit goods,

the sluggish registration process for trademarks, and inadequate enforcement of trademark rights.

Besides, the Coronavirus pandemic has uncovered new difficulties in brand name regulation in
India, for example, the expanded utilization of online stages for exchange and business, which has
prompted a flood in brand name encroachment and cybercrime. Additionally, the pandemic has
brought to light the need for India's trademark registration and enforcement processes to be

supported by a stronger digital infrastructure.

In light of these difficulties, it is absolutely necessary to conduct a comprehensive analysis of the
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to these issues. The legal framework for trademarks can be strengthened, resources for
enforcement agencies can be increased, the trademark registration procedure can be streamlined,
and new technologies and methods for fighting counterfeiting and cybercrime can be
implemented. India can develop a trademark protection system that is more robust and efficient,
encourages economic growth, and safeguards the rights of individuals and businesses by

addressing these obstacles.

The lack of clarity surrounding key concepts like well-known trademarks and the scope of
trademark owner protection is another problem with Indian trademark law. The uncertainty here
can make it hard for organizations to decide the degree of their brand name privileges and
implement them successfully. As a result, the legal framework governing trademarks in India
needs to be more clear to ensure that the law is applied consistently and to provide businesses with

more certainty.

Due to the global nature of trade and commerce, international cooperation in trademark
enforcement is also becoming increasingly important. India is a signatory to a few global
settlements connected with brand names, for example, the Paris Show for the Security of Modern
Property and the Settlement on Exchange Related Parts of Licensed innovation Privileges
(Outings). However, effective enforcement of these agreements necessitates legal system-to-legal

system collaboration, which can be difficult to achieve.

In general, trademark law in India faces a number of complex and interconnected problems that
necessitate a comprehensive and coordinated response from businesses, policymakers, and
lawyers. Building a robust and efficient trademark protection system that can keep up with the
changing nature of trade and commerce in India and around the world will require a long-term

commitment in order to address these issues.

Trademark laws in India

The Trademark Act 1999 and the Trademark Rules 2017 govern India's trademark laws and
provide trademark and service mark legal protection. A trademark is a sign that can visually
distinguish one person's goods or services from those of another, according to the Act.
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the trademark’s distinctiveness and any prior registrations or competing trademarks are checked

for. Trademarks that are registered are protected for ten years and can be renewed indefinitely.

The Act also says that a trademark can't be registered if it's the same as or similar to a trademark
that already exists, is likely to deceive or cause confusion, or is against public policy or morality.
Also, the Demonstration accommodates criminal and common solutions for brand name

encroachment, including harms, directives, and capture of encroaching merchandise.

To implement brand name privileges, brand name proprietors can document encroachment suits
under the steady gaze of a court or start resistance procedures before the Brand name Library. The
examination, registration, and cancellation of trademarks are all performed by the Trademark

Registry, which is in charge of maintaining a trademark register.!

The introduction of e-filing and e-processing of trademark applications, expedited trademark
application examination, and an increase in enforcement agency resources are just a few of the
measures the Indian government has taken in recent years to strengthen the country's trademark
laws. The purpose of these measures is to develop a trademark protection system that is more
robust and efficient, encourages economic expansion, and safeguards individual and business

rights.

Issues and Challenges of Trademark Law in India

The protection and enforcement of trademarks are impacted by a number of issues and obstacles
in India's trademark law. The following is a discussion of some of the primary difficulties and

issues:
Trademark Application Backlog: Businesses may experience uncertainty as a result of the backlog
of pending trademark applications at the Indian Trademarks Registry. The Registry's inability to

efficiently process the large number of applications that it receives is to blame for this backlog.

Forging and Theft: With counterfeit goods and pirated content flooding the market,

1 "Trademark Law in India: An Overview" by Dr. Vandana Singh, International Journal of Scientific Research and
Review, Vol 6, Issue 6 (2017)
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own the trademarks, but it also puts customers at risk because they might buy unsafe or subpar

goods.

Education and awareness gaps: Numerous organizations and buyers in India don't know about
the significance of brand names and the legitimate securities stood to reserve proprietors.? This
absence of mindfulness can prompt brand name encroachment and weakening, as well as disarray

among buyers.

Inadequate Mechanisms for Enforcement: Due to the judiciary's and law enforcement agencies'
limited resources, trademark laws can be difficult to enforce in India. Delays in legal proceedings
and inadequate enforcement of trademark laws can result from a lack of specialized IP courts and

trained personnel.

The number of trademark disputes is rising: There has been a corresponding rise in trademark
disputes as a result of the rising number of businesses and trademarks in India. These disputes can

be time-consuming, costly, and damaging to the businesses involved’s goodwill and reputation.

Complicated Legal System: The Indian Trademarks Act of 1999 is a complicated set of laws that
can be hard to understand for both consumers and businesses. Disputes in court and mistakes in

trademark registration and enforcement may result from this complexity.

Strengthening trademark enforcement and protection in India requires addressing these issues and
obstacles. In order to guarantee the effective protection of trademarks in India, the government,
businesses, and other stakeholders need to collaborate to enhance enforcement mechanisms, raise

awareness and educate the public, and improve the legal framework.

International Impact of Trademark Law in India

In the context of international trade and commerce, trademark laws in India have a significant
international impact. The following are some significant ways that trademark laws in India affect

the international community:

2 "Trademark Law in India: Issues and Challenges" by Dr. Vijay Kumar Singh, International Journal of Law and
Legal Jurisprudence Studies, Vol 3, Issue 3 (2016)
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brand names, for example, the Paris Show for the Security of Modern Property and the Settlement
on Exchange Related Parts of Licensed innovation Privileges (Outings). India is required by these
agreements to provide trademarks owned by foreign companies and individuals with legal

protection.

Protection from Piracy and Counterfeiting: India's trademark laws also provide protection
against counterfeiting and piracy, which can be a significant issue for international businesses.®
Businesses can compete fairly and consumers can make educated purchasing decisions thanks to

this protection.

Investing More Money: By creating a more predictable and stable business environment,
effective trademark protection in India can assist in attracting investment from abroad.
Technology, pharmaceuticals, and consumer goods are just a few of the industries where this can

support economic expansion and job creation.

Access to a larger market: India's strong trademark protection can also help Indian businesses
and products gain access to the global market. This may assist in expanding opportunities for

Indian businesses, particularly in software, e-commerce, and information technology fields.

Reputation Improvement: India's international reputation as a nation that values and safeguards
intellectual property rights can also be enhanced by effective trademark protection. This has the
potential to boost international trade and investment by fostering trust in Indian companies and

products.

Impact of trademark law in india

India’s trademark laws have a significant effect on consumers, businesses, and the economy as a

whole. The following are some of the major effects that India's trademark laws have:

Intellectual Property Security: The intellectual property of individuals and businesses is

protected by trademark laws in India. Businesses can build and protect their brand identity and

3 The Challenges of Trademark Law in India: A Critical Analysis" by Dr. Manoj Kumar Sinha, International Journal
of Research and Analytical Reviews, Vol 7, Issue 1 (2020).
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Fair Competition Promotion: By preventing trademark and service mark unauthorized use,
trademark laws in India aid in fair competition.This ensures that consumers can make educated
purchasing decisions and that businesses can compete fairly in the market.

Increasing Economic Activity: By supporting the expansion of small and medium-sized
businesses, promoting investment, and encouraging innovation, effective trademark protection

can contribute to economic expansion. Improving

Purchaser Certainty: By ensuring that goods and services are accurately labeled and identifiable,
trademark laws in India boost consumer confidence. Consumers may be shielded from deception,
counterfeiting, and other forms of fraud as a result of this. Increasing Trade with Other Countries:
By promoting trust and confidence in Indian businesses and products, a robust trademark
protection system in India can help strengthen international trade. Exports can be increased, new

business opportunities can be created, and foreign investment can be attracted.*

Enforcement of trademark law in india

The effective protection of trademarks as well as the prevention of trademark infringement and
unauthorized use necessitate strict trademark law enforcement in India. In India, trademark

holders have a number of options for protecting their trademark rights, including:

Civil Actions: In the appropriate court, trademark owners can sue for trademark infringement in
civil court. Injunctions, damages, account of profits, and delivery of infringing goods are among
the trademark owner's options for redress. Before the trial begins, the courts have the authority to

issue interim injunctions to prevent further trademark infringement.

Criminal Options: Infringement of a trademark can also be punished criminally under the
Trademarks Act of 1999, which can lead to jail time and fines. In the event of criminal
infringement, the owner of the trademark must file a complaint with the police, who will conduct

an investigation and bring criminal charges against the accused.

4 Trademark Law in India: An Overview" by Dr. Vandana Singh, International Journal of Scientific Research and
Review, Vol 6, Issue 6 (2017)
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registry are another administrative action that trademark owners can take. If the Registry
determines that a trademark is no longer distinctive or has become generic, it has the authority to

cancel or revoke its registration.
Norms for the border: At the border, infringing goods can be seized and detained by Indian

customs officials.> Owners of trademarks have the option of submitting a request to customs
officials to prevent the importation of products that violate their rights.

Recent Developments in Trademark Law in India

India's trademark laws have undergone a number of recent revisions with the goal of enhancing
trademark enforcement and protection. These are some of the most significant developments:

Trademark Procedure Digitization: In an effort to cut processing times and increase efficiency,
the Indian Trademark Registry has been digitizing its procedures. An e-filing system for trademark
applications has been launched by the Registry, and all correspondence with the Registry is now

conducted online.

Modifications to Trademark Law: In 2017, the Trademark Rules were changed to make the
registration of well-known trademarks easier, reduce the backlog of applications, and streamline
the process.

Additionally, new provisions for expedited examination and opposition procedures were included
in the amendments. Focus on counterfeiting more: The issue of counterfeiting and piracy, which
is a significant problem in India, has been addressed by the Indian government. A National
Intellectual Property Rights (IPR) Policy has been established by the government, which includes

measures to increase trademark infringement penalties and strengthen trademark law enforcement.

The creation of IP courts: In 2017, the Indian government laid out particular IP courts in a few
urban communities to deal with licensed innovation questions, including brand name

encroachment cases.® IP disputes will be resolved more quickly and effectively by these courts.

5> "Trademark Enforcement in India: Challenges and Solutions" by Rahul Beruar, Singhania & Partners LLP (2020).
6 Trademark Law and Practice in India: Recent Developments" by Dr. Niti Dewan, International Journal of Legal
Developments and Allied Issues, Vol 4, Issue 1 (2018).
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Property and the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)
are two international agreements that India has signed that are related to trademarks. India has
been working to comply with its obligations under these treaties and align its trademark laws with

international standards.

Analysis

The issues and challenges associated with trademark law in India are significant and directly affect
Indian consumers and businesses. Although the Indian Trademarks Act of 1999 provides a solid
legal foundation for trademark protection, there are a number of issues and obstacles that must be

resolved in order to guarantee efficient enforcement.

A major issue that can impede the registration process and create uncertainty for businesses is the
backlog of trademark applications. This backlog must be addressed by the government and the
Trademarks Registry by increasing resources and streamlining procedures to ensure trademark

registration on time.

Both counterfeiting and piracy are serious problems that could harm consumers and businesses.
The public authority should adopt a more proactive strategy to battle these issues by expanding
assets for policing, bringing issues to light among purchasers, and expanding punishments for

those engaged with these criminal operations.

Another issue that can result in trademark infringement and consumer confusion is a lack of
awareness and education regarding trademark laws. Businesses, the government, and other
stakeholders need to collaborate to raise awareness of trademarks and the legal protections offered

to trademark owners.

Due to inadequate enforcement mechanisms, rising trademark disputes, and a complex legal
framework, the enforcement of trademark laws in India can also be challenging. To ensure that
trademark laws are effectively enforced, the government needs to work to improve enforcement

mechanisms, such as specialized IP courts and trained personnel.

The analysis of trademark law issues and challenges in India emphasizes the need to keep working
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awareness and education. India can maintain its position as a global leader in intellectual property

protection and foster innovation and market competition by addressing these obstacles.

Conclusion

In conclusion, trademark laws are very important for keeping businesses' identities and goodwill
safe and for encouraging market innovation and competition. Although the Indian Trademarks
Act of 1999 provides a solid legal framework for trademark protection, there are still a number of
obstacles and issues that must be resolved. The backlog of trademark applications, the prevalence
of counterfeiting and piracy, and consumers' and businesses' lack of knowledge about trademark
laws are some of these obstacles.

However, the government's commitment to strengthening trademark protection and enforcement
is demonstrated by recent trademark law developments in India, such as the digitization of
trademark processes, modifications to trademark rules, and increased focus on counterfeiting.
Businesses need to keep up with these developments and take proactive steps to protect their
trademarks, such as registering their trademarks, keeping an eye out for infringement, and taking

legal action when necessary.

To foster economic growth and innovation, ensure fair competition, safeguard trademark owners'
rights, and effectively enforce trademark laws are crucial. India has the potential to maintain its
leadership position as a global leader in intellectual property protection if it continues to make

efforts to enhance the legal framework and enforcement mechanisms.
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